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STATEMENT OF THE CASE

Nature of the Case
Clyde Owen Dixey, Jr. appeals from the district court's First Amended Judgment
and Commitment which acted as the re-issuance of the Judgment/Order of Probation
issued on October 30, 2007. Mr. Dixey asserts that the evidence admitted at trial was
insufficient to support the jury's verdict of guilty for the charge of burglary, Count I. As
such, he requests that his conviction for this count be vacated.

Statement of the Facts and Course of Proceedings
On January 3, 2007, a Prosecuting Attorney's Information was filed charging
Mr. Dixey with two counts of burglary. Mr. Dixey entered not guilty pleas. (R., pp.2324.)

Later, an Amended Prosecuting Attorney's Information was filed adding a

persistent violator enhancement. (R., pp.67-68.) Mr. Dixey entered a not guilty plea to
the amended charges. (R., pp.71-72.)
The case proceeded to trial.

(R., pp.114-118.)

On the day of trial, the State

informed the district court that they had been unable to obtain certified copies of the
judgments of conviction and withdrew the persistent violator enhancement. (R., pp.119120.)
The State's first witness was Scott Wilson.

Mr. Wilson was an employee of

Ogden's Tire Factory. (Tr., p.72, Ls.10-13.) In September of 2006, Mr. Wilson was at
work when he came around a corner and noticed a truck backed up to the side of one of
the warehouses and an "older Native American" had just thrown a tire on the back of the
truck. (Tr., p.73, L.9 - p.74, L.2.) There were additional tires lying on the ground near
the truck. (Tr., p.74, Ls.2-3.) The only passenger tires outside of the shed where the
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ones right next to the man. (Tr., p.82, Ls.4-10.) Mr. Wilson had been outside the small
warehouse about thirty minutes prior to seeing the man there and no passenger tires
were outside of the warehouse at that time. (Tr., p.88, Ls.2-8.) Mr. Wilson asked the
man what he was going. (Tr., p.74, Ls.7-9.) The man looked at Mr. Wilson with a blank
stare, dropped a tire, got into his truck, and left. (Tr., p.74, Ls.9-14.) After the incident,
Mr. Wilson informed his boss, Jerry Ogden, and programmed the license plate number
of the truck into his phone. (Tr., p.75, Ls.2-16.)
A few months later, in November, Mr. Wilson and Les Cunningham came out
back to take a cigarette break and noticed a Native American walking out of one of the
warehouses back towards his pickup. (Tr., p.76, Ls.1-18.) The man had nothing in his
hands. (Tr., p.83, Ls.1-5.) Les walked toward the man and Mr. Wilson went to go get
Roland. (Tr., p.77, Ls.1-2.) Roland went up to the man and asked Mr. Wilson if it was
the same guy. (Tr., p.77, Ls.3-8.) When Mr. Wilson said it was the same man, the man
jumped into his truck and left. (Tr., p.77, Ls.7-10.) Mr. Wilson identified the male as
Mr. Dixey; he was 100% sure. (Tr., p.77, L.11 -p.78, L.12.) Mr. Wilson was not aware
of anything being taken during the November incident. (Tr., p.87, Ls.2-4.)
The State's next witness was Mr. Leslie Cunningham. Mr. Cunningham was also
an employee of Ogden's Tire Factory.

(Tr., p.93, Ls.17-18.)

He was aware of an

incident in September where someone allegedly took tires from the store, but was not a
witness to that incident. (Tr., p.94, Ls.3-6.) In November, Mr. Cunningham went out the
back door and saw a man coming out of the door of a warehouse. (Tr., p.94, Ls.7-13.)
The man's truck was parked near the warehouse. (Tr., p.94, Ls.12-21.) The man did
not appear to have anything in his hands.

(Tr., p.100, L.25 -

p.101, L.5.)

Mr. Cunningham asked the man what he was doing, the man said something about
2

tires, and Mr. Cunningham told the man he needed to pull his truck up to main store, not
the warehouse. (Tr., p.94, L.23 - p.95, L.1.) Mr. Cunningham identified the male as
being Mr. Dixey. (Tr., p.95, Ls.8-14.) The man pulled the truck up to the main store and
said something about wanting to sell the tires he had in the bed of the truck. (Tr., p.95,
Ls.16-21.) A bunch of people came out of the store, Roland asked if this was the same
guy, Scott said yes, and the man jumped into his truck and drove away. (Tr., p.98, L.4 p.99, L.20.)
Mr. Roland Ogden was the next witness. Mr. Ogden testified that he is the owner
of Ogden's Tire Factory.

(Tr., p.104, Ls.16-19.)

Mr. Ogden was only aware of the

September incident by hearing about it from employees.

(Tr., p.105, Ls.1-7.)

In

November, Scott came in and told Mr. Ogden that the person who took the tires before
was back. (Tr., p.105, Ls.15-23.) After watching the man talk with Les for a second, the
man drove his truck over to Mr. Ogden. (Tr., p.106, Ls.4-9.) Mr. Ogden looked in the
back of the truck and notice four or five new tires, none of which belonged to him.
(Tr., p.106, Ls.10-20.) The man got out of the truck and asked Mr. Ogden if he wanted
to buy some tires. (Tr., p.107, Ls.5-7.) Scott then said this was the same gentleman
and the man ran, jumped into his pickup, and drove off.

(Tr., p.107, Ls.9-25.)

Mr. Ogden identified the man as Mr. Dixey; he noted that Mr. Dixey's hair seemed
longer and he was heavier than in November. (Tr., p.108, L.4-10.)
The State's last witness was Mr. Roger Clark. Mr. Clark testified that he works
as a police officer for the city of Blackfoot. (Tr., p.111, Ls.16-18.) Officer Clark testified
that he was familiar with Mr. Dixey and has had contact him with several times.
(Tr., p.112, Ls.4-10.) Officer Clark had contact with Mr. Dixey in late September or the
first of November of 2006, and noted that he was in a similar truck as the one noticed by
3

Ogden's Tire Factory employees in September and November. (Tr., p.114, Ls. 3-14.)
The State then rested its case. (Tr., p.115, Ls.12-13.)
Mr. Dixey took the stand. He testified that he was familiar with Ogden's Tires,
had dealt with them for about the last ten years, and that he did go to the store on
November 17, 2006, to trade tires.

(Tr., p.118, Ls.4-15.) Mr. Dixey had some "16s"

'from his brother-in-law's car and had gone to Les Schwab to trade them for the right
size, but Les Schwab was out of the right size and recommended he try Ogden's.
(Tr., p.118, Ls.17-25.) Mr. Dixey pulled his truck up by the warehouse and looked in the
door, saw no one, turned and was walking towards his pickup when an employee came
up, looked in the back of the truck, and told Mr. Dixey to pull up front to talk about a
trade. (Tr., p.119, L.1 - p.120, L.5.) Mr. Dixey then saw a little man, Mr. Ogden, come
running out of the store. (Tr., p.120, Ls.6-17.) The man said they do not do trades, was
screaming, asking where Mr. Dixey got the tires; Mr. Dixey felt threatened, got in his
truck, and drove off. (Tr., p.120, L.22 - p.121, L.14.) Mr. Dixey was driving a 1977,
gray, Chevy pickup that he had bought about a month prior from Mike Crumbly.
(Tr., p.121, Ls.18-25.)

IVlr. Dixey denied that he had gone to Ogden's on or around

September 29, 2006, stated that he did not own the pickup at that time, denied taking
any tires from Ogden's, and stated that he did not enter into a building belonging to
Mr. Ogden with the intent to take anything. (Tr., p.122, L.8 - p.123, L.2.) The defense
then rested. (Tr., p.124, L.17.)
The jury returned guilty verdicts for both counts of burglary.
The case then proceeded to sentencing.

(R., pp.110-111.)

Mr. Dixey was sentenced to a unified

sentence of eight years, with four years fixed, for each count, suspended for a five year
probation term. (R., pp.131-133.) In February of 2008, a Report of Probation Violation
4

was filed. (R., pp.144-147.) Ultimately, probation was extended. (R., pp.154-155.) In
October of 2008, another Report of Probation Violation was filed.

(R., pp.156-158.)

After entering admissions to some of the allegations, Mr. Dixey's probation was revoked
and the district court retained jurisdiction for 180 days.

(R., pp.169-172.)

After

Mr. Dixey completed the period of retained jurisdiction, the district court relinquished
jurisdiction. (R., pp.175-176.) Mr. Dixey filed an Idaho Criminal Rule 35 (hereinafter,
Rule 35) motion. (R., pp.179-179-180, 183-187.) The motion was denied. (R., pp.188189.)
In January of 2010, Mr. Dixey filed a Motion for Credit for Time Served and a
supporting Affidavit.

(R., pp.190-196.)

Mr. Dixey was given credit for 537 days.

(R., p.197.) Also in January, the district court entered a First Amended Judgment and
Commitment.

(R., pp.199-202.)

This Judgment acted as the re-issuance of the

October 30, 2007, Judgment/Order of Probation and the July 10, 2008, Minute
Entry/probation Violation orders. (R., p.199.)

These orders were re-issued pursuant to

an order granting post-conviction relief in Bingham County case number CV-2008-2750.
(R., p.199, n.1.) Mr. Dixey filed a Notice of Appeal timely from the district court's First
Amended Judgment and Commitment. (R., pp.203-204.)
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ISSUE
Did the State present insufficient evidence to support the jury's verdict finding Mr. Dixey
guilty of burglary, Count I?
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ARGUMENT
The Evidence Presented At Trial Was Insufficient To Support The Jury's Verdict Finding
Mr. Dixey Guilty Of Burglary, Count I

A.

Introduction
A jury convicted Mr. Dixey of two counts of burglary. Mr. Dixey asserts that the

evidence presented at trial was insufficient to support the conviction of burglary, Count I,
because the State failed to provide substantial competent evidence for the jury to find,
beyond a reasonable doubt, that Mr. Elmore entered Ogden's OK Tires warehouse with
the intent to commit the crime of theft.

B.

Standard Of Review
A Judgment of Conviction, entered upon a jury verdict, must be overturned on

appeal where there lacks substantial competent evidence upon which a reasonable trier
of fact could have found that the prosecution sustained its burden of proving the
essential elements of a crime beyond a reasonable doubt. State v. Cortez, 135 Idaho
561, 562 (2001); State v. Nelson, 131 Idaho 210, 219 (Ct. App. 1998). This Court does
not substitute its view of the evidence for that of the jury with regard to matters of the
credibility of the witnesses, the weight to attach to the testimony, or the reasonable
inferences that may be drawn from the evidence.

State v. Herrera-Brito, 131 Idaho

383, 385 (Ct. App. 1998). When reviewing the evidence for sufficiency to support the
jury verdict, the reviewing Court will review all of the trial evidence, including testimony
presented by the defendant.

State v. Brown, 131 Idaho 61, 71 (Ct. App. 1998).

Additionally, the Court will construe all of the evidence in favor of upholding the verdict.

State v. Glass, 139 Idaho 815,818 (2004).
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C.

The Evidence Presented At Trial Was Insufficient To Support The Jury's Verdict
Finding Mr. Dixey Guilty Of Burglary, Count I
In this case, the State failed to present substantial competent evidence upon

which a reasonable trier of fact could have found that the prosecution proved, beyond a
reasonable doubt, that Mr. Dixey entered a warehouse at Ogden's OK Tire Center with
the intent to commit the crime of theft. The district court instructed the jury that in order
to find Mr. Dixey guilty of burglary, Count I, that the State had to prove that, "No. 1, on
or about November 17, 2006; No. 2, in the state of Idaho; No. 3, the defendant Clyde
Owen Dixey, Jr., entered Ogden's OK Tire Center; and No. 4, at the time entry was
made the defendant had the specific intent to commit theft." (Tr., p.128, Ls.15 - 22.)
Mr. Dixey asserts that the prosecution failed to present substantial competent evidence
at the time of trial to find beyond a reasonable doubt that the crime was committed.
The State presented only the following evidence regarding the November
incident: Mr. Wilson testified that in November, he and Les Cunningham came out back
to take a cigarette break and noticed a Native American walking out of one of the
warehouses back towards his pickup. (Tr., p.76, Ls.1-18.) The man had nothing in his
hands. (Tr., p.83, Ls.1-5.) Les walked toward the man and Mr. Wilson went to go get
Roland. (Tr., p.77, Ls.1-2.) Roland went up to the man and asked Mr. Wilson if it was
the same guy. (Tr., p.77, Ls.3-8.) When Mr. Wilson said it was the same man, the man
jumped into his truck and left.

(Tr., p.77, Ls.7-10.)

Mr. Wilson was not aware of

anything being taken during the November incident. (Tr., p.87, Ls.2-4.)
Mr. Cunningham testified that, in November, he went out the back door and saw
a man coming out the door of a warehouse. (Tr., p.94, Ls.7-13.) The man's truck was
parked near the warehouse. (Tr., p.94, Ls.12-21.) The man did not appear to have
anything in his hands. (Tr., p.100, L.25 - p.101, L.5.) Mr. Cunningham asked the man
8

what he was doing, the man said something about tires, and Mr. Cunningham told the
man he need to pull his truck up to main store, not the warehouse. (Tr., p.94, L.23 p.95, L 1.) Mr. Cunningham identified the male as being Mr. Dixey. (Tr., p.95, Ls.8-14.)
The man pulled the truck up to the main store and said something about wanting to sell
the tires he had in the bed of the truck. (Tr., p.95, Ls.16-21.) A bunch of people came
out of the store, Roland asked if this was the same guy, Scott said yes, and the man
jumped into his truck and drove away. (Tr., p.98, L.4 - p.99, L.20.)
Mr. Ogden testified that, in November, Scott came in and told Mr. Ogden that the
person who took the tires before was back. (Tr., p.105, Ls.15-23.) After watching the
man talk with Les for a second, the man drove his truck over to Mr. Ogden. (Tr., p.106,
Ls.4-9.) Mr. Ogden looked in the back of the truck and notice four or five new tires,
none of which belonged to him. (Tr., p.106, Ls.10-20.) The man got out of the truck
and asked Mr. Ogden if he wanted to buy some tires. (Tr., p.107, Ls.5-7.) Scott then
said this was the same gentleman and the man ran, jumped into his pickup, and drove
off. (Tr., p.107, Ls.9-25.)
There is no evidence that provides that Mr. Dixey entered Ogden's Tire Factory
with the intent to commit the crime of theft.
(November)

based

upon

The State hung its case on Count I

propensity evidence

presented

related

to Count II

(September). In closing argument, the State argued that Mr. Dixey had stolen the tires
from a warehouse at Ogden's in September and so in November he must have been
there with the same intent
It's because he went to a business where he knew there was
nobody out back because he had done it once before and the door is
open. He is going to do a quick grab of tires and be gone because there
is nobody there to catch him. And when Les Cunningham walks out, Scott
Wilson walks out and sees him, now he's going to deal with that.
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Ladies and gentlemen, that is an inference and you have to - we
can't read his mind. We have to decide based on his conduct what his
intent was. And we know from the first time that his intent on the second
one was to steal tires again. He just got caught before he could do it. If
you read your instructions, the state doesn't have to prove that something
was actually taken. It only has to prove that he entered the building with
that intent. And if you look at the September incident, you know exactly
what he was going to do in November.
(Tr., p.145, L.23-p.146, L.15.)
Simply, the evidence does not show any intent to commit a theft.

Propensity

evidence cannot be used to infer that if Mr. Dixey was guilty of Count II if he is guilty of
Count I. The State is required to prove guilt on every count charged, not provide proof
of potential guilt on one count and let the jury assume guilt on the remaining charges
under the assumption that if he did it before he must have done it this time too.

The

Due Process Clause of the United States Constitution precludes conviction except upon
proof beyond a reasonable doubt of every fact necessary to constitute the crime with
which a defendant is charged. See In re Winship, 397 U.S. 358, 364 (1970); see also
State v. Gittens, 129 Idaho 54, 57 (Ct. App. 1996). There was no evidence that showed

that in November, Mr. Dixey entered Ogden's with the intent to commit the crime of
theft.

Because this showing was essential in order to establish the State's charges

beyond a reasonable doubt, there was no evidence, much less substantial and
competent evidence, that would support a finding of guilt on Count I.

10

CONCLUSION
Mr. Dixey respectfully requests that his conviction for burglary, Count II, be
vacated and his case remanded for further proceedings.
DATED this 2 nd day of September, 2011.
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